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Intellectual property
protection is an increasingly
ambiguous area of business
law, and many jewellers
feel confused and
ill-informed about their
legal rights and obligations.
REBECCA STEWART reports.

t sounds [ike a 'worst case scenarin’, but

many designers and jewellers have had their

ariginal designs borrowed, irspired or just
plain stolen at some point. Lacking the ful weight
of the law, it can be very hard to prave when a
piece has been ripped off, and how,

With the expansion of online marketing and
new sources of cheaper labour, intellectual
property issues are becaming murkier by the
year But what exactly are intellectual property
rights, and how can they benefit the industry?

Intellectual property {IP} is a broad term
describing the set of laws used to provide
protection and exclusivity to innovations.
Warious forms of IP include patents, trademarks,
copyright and registered designs.

Tex the newcomer, deciding which one is
applicable 1o their business, and how these
rights can help is a legal minefield,

According to Trevors Choy of Choy Lawyers,
“the main problem facing the industry is & lack
of knowledge, which has led to an inability to
make the most of the protection laws.
Although flawed, the laws are under-utilised
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Design protection has never been a cear-cut
position of ‘this is mine and that is yours'. Chay,
a renowried P Lawyer in Melbourne, is fregueantly
called upan to interpret the bewildering and often
cenflicting laws protecting artists and designers.

“The laws have been put into place
theoretically to protect all designers
Unfortunately, they are writlen by people who
don't understand how the industry warks, ™

Choy says this has given rise to countiess
misunderstandings, hearsay and a general
comviction that to try and protect original
jewelleny design is & futile endeavour,

Melbourne jeweller Camilla Gough s no
stranger to having her designs ‘bomowed'. She
speaks of a major local brand imitating a ring
she had developed over many years, When the
ring became a commercial success, Gough had
to withdraw it amidst claims that it was, in
fact, her who had done the copying.

“I've had stuff taken aver the years, and it's
very hard 1o prove. With the smaller designers,
a phone call usually does the trick, With the
bigger ones - well, | wouldn't even think about
it. You just have to let it go.”

Other jewellers have a similar reaction to
Gough, balieving having products stolen is an
ineyitable fact of selling a product commercially,

“I take it as a complimeant when something
gets nipped off,” says Steven Sesselmann of

OWN

Bee Jewellery, “However, copying a jewellery
design is not ke copying and pasting words;
it's difficult to define when it happens. Even if |
gave a sketch 1o two designers, they may come
up with two totally different pieces.”

5o, if lawyers and confidentiality contracts
are out of the question, how do designers and
manufactunng jewellers protect themsalves?

Gough submits a standard form to retailers,
protecting her exclusive rights 1o a piece.
Constantly evolving as an artist, she naver relies
too heavily on one style, and is secure in her
an distinctiveness as a jeweller, “You have to be
confident, and you must keep changing.”

In addition, Gough consciously uses quality
materials, knowing that her designs would be
hard to reproduce cheaply,

The consensus among jewellers s that if
design protection was enforceable; everyone
would register, “Every designers would love to
seg if, but it's not possible,” Sesselmann says.

He files and dates sketches, then sends
himself the drawings in an envelope to remain
unopened as a record of the date of creation.

One of the loopholes in copyright is that it is
lost if the owner apphes a three-dimensicnal
work industrially - specifically, more than 50
plecas. If this is 1o be the case, jewellers must
then apply Tor design registration.

Recently updated, the Designs Act 2003




pratection against sormeone making & copy,
and therefore requites proof that it has taken
place. The design protection law does not come
imto play until the product has been applied

ich can make it difficult for

going to sell into distinctve, indaadual elements,”
says Choy. "They need to ask what is unique

t their design. The drawing needs to
refiect that very specifically.”

SESSELMANN FILES AND
DATES SKETCHES, THEN SENDS
HIMSELF THE DRAWINGS IN
AN ENVELOPE TO REMAIN
UNOPENED AS A RECORD OF
THE DATE OF CREATION.

Choy recommends legal advice to help one

costs roughly 1500 from start to finish, He
suggests that the drawback of modern design
is that products tend 1o be clean and simple,

ewellers, Although
their classic pieces are largaly unregistersd, they
have a trademark on their mstantly recognisable
blue and white packaging.

S0 if copyniaht or a design has been infinged,
how exactly do you define how much has been
copied? What would be the lenal cut-off point?

Choy cites recent cases in the fashion industny,
where boutigue designers have brought larger
chains into court for infringeme The faw
requires a lot of certainty. Only recently in
Austrzlia are these laws around IF are being
tried in the courts.”

Local fashion designer Bettina Liano has led
the charge for other apparel companies. In
18908, Liano took legal action for copyright
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infringement against Satch clothing company
for its duplicates of her t=shirts and jgans.
Despite assurances there was nothing she could
do to pratect copyright, Liano was successful
with Middletons Lawyers, and determined 1o
register her new designs every seasan,

Sirnilar to the jewellary industry, registering
each neve design is an expensive procedure;
however, others have followed Liana, sparking
a flurry of out-of-court setilements.

Precedence is crucial. Choy says I laws
can be sa complex that they are often anly
ilustrated in examples, and refers 1o the
“Phifips head shaver” case in the late 19905

Until that time, Philips had been the only
company to produce the distinctive triple head
shaver. When Remington started producing the
same praduct, Philips went to court and lost
When the onginal drawings were Comparad,
the Remington version had a different handle,
switches and overall appearance, The anly design
similarity was the triple head, a feature not fully
emphasised in the technical drawings

Although a variety of furniture makers,
inclustrial desianers, fashion labels and other
artists are eligible for dasign registration, it is rare
that a jeweller in Australia applies for it, The fow
companies wha hiave applied are usually high-end
distributors, looking to protect their branding.
Their clients are often paying accarding to the
quality of the stone in the piece and the
percaived quality of its saurce, over dasign.

With the dominance of classic lines and a
minimalist look, the move to protect marketing
and branding is the futurs for many designars,

hany jewellars feel some trepidation about
exposing their work, In particular, the internat
pases a unigue problem in that jewellers ane
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potentially displaying their creations to an
unprotecied and enormous global audiance,

“I wias a bit concerned before | put my
Images onfine,” says Gough, "However,
these days, you have 1o dao it

Most jewellers today continue to sall
themselves in the same way they always have:
srmall advertisements, cocasional sponsorships
and charity work, and, most importantly, word
of mouth. Ta them, the patential dangers of
Exposure are " part of lifa,”

sesselmann suggasts that, with a slight
variation, retailars could send designs 1o parts
of Asiz for repraduction, and there was nathing
Iocal designers could de abaut it - 3 VERY COMman
occurrence in the fashion industry as well;

“The foreign importers don't seem to care
about issues of copyright, All they want to dais
rmould their products 1o the Australizn market
a5 quickly 25 possible,” he says,

So what other steps could a business take
to protect their IF? With the high expense of
registering designs overseas (and, in mast
cases, that has to be done in every country),
it is not an option for most designers and
manufacturing jewellers.

IF Australia (wweipaustralia.govau) is an
exeallent placs to start for intellectual property
issues, information sheets and links to 1P legal
senvices. The Arts Law Centre of Australia
wawartslavwecom.au) explains the Designs
Act in relation to artists, and the Australian
Copyright Council twvawcopyright.org.au)
provides advice and information sheets. In
addition, there are other organsations to
support creators rights, like the Intellectual
Property Cwners Association TannLipD.0rg . &0).

Searching the Australian 1P database (through
the P Australia website) is & way to ensure that
no one is infringing on your product, o vice
versa, A rapid production and promotion cycle
1o prevent copiers; could be a good way to sell
a product with a short life span,

With & pull between the skowness of the
lavy and the nesds of jawellers, it seems that a
quick-fix to IP issues is an unlikely prospect
However, with some shrewd businass planning
and armed with knowledue of copyright and
design protection, desigriers can see their way
1o defending what is justly theirs #
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The jewellory workshop used in this stary is cawresy af Mesth
Mefearne Irstitute of TATE (RMIT), Fairfietd campus
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